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IN THE SUPREME COURT OF THE 
STATE OF UTAH 
STATE OF UTAH, in the interest : 
of: EVERETT DON TOM, DARLA 
JANAE PIKYAVIT and JOEL REED : 
PIKYAVIT, 
Mr. and Mrs. Earl Baker, CASE NO. 14273 
Appellants. 
-vs~ 
State of Utah, DEPARTMENT OF 
SOCIAL SERVICES, 
Respondent : 
BRIEF OF RESPONDENT 
STATEMENT OF THE NATURE OF THE CASE 
Appellants, Mr. and Mrs. Earl Baker, appeal from a 
decision of the Third District Juvenile Court granting temporary 
care, custody and control of the above named children to Mr. 
and Mrs. Delton Tom. 
DISPOSITION OF THE LOWER COURT 
The Third District Juvenile Court after a full eviden-
tiary hearing before the Honorable Merrill L. Hermansen, and 
following a home investigation awarded temporary custody of the 
above named children to their maternal uncle and his wife, Mr. 
and Mrs. Delton Tom. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
RELIEF SOUGHT ON APPEAL 
Respondents seek to have the order of the Third 
District Juvenile Court affirmed. 
STATEMENT OF THE FACTS 
Respondent accepts Appellants1 Statement of the Facts 
except to point out that the Record does not support the state-
ment that the minor children at issue here were "passed from 
family to family and that they often appeared hungry and un-
kempt" prior to Appellants1 removing the children from Nevada 
and taking them to Utah. Respondent would also state that the 
Record nowhere supports the statement thaf'relatives of Mrs. 
Pikyavit may have caused the death of her husband." 
Respondent finally differs from the Statement of Facts 
as to any reference that the County Attorney acted improperly 
on his conduct of the proceedings in the Third District 
Juvenile Court at issue herein. 
ARGUMENT 
POINT I. 
THE JUAB COUNTY ATTORNEY ACTED PUR-
SUANT TO HIS STATUTORY DUTY IN THE 
INSTANT CASE AS REPRESENTATIVE OF THE 
STATE OF UTAH AND THEREFORE THE TRIAL 
COURT PROPERLY DENIED APPELLANT'S 
MOTION FOR A MISTRIAL.. 
Sections 17-18-1(7) and 55-10-96, Utah Code Ann. (1953) 
as amended, define the statutory duties of the county attorney 
in regard to proceedings in the juvenile court. These two 
-2-Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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sections have "been quoted by Appellant and thus it is suffi-
cient to here point out that both sections provide that the 
county attorney is to represent the interests of the state on 
any proceedings involving a child coming within the Utah 
Juvenile Court Act. 
The interest of the State of Utah in any matter relating 
to an allegedly dependent or neglected child is undoubtedly to 
determine what placement will best serve the interest of the 
child. In re Olsen, 111 U. 365, 180 P.2d 210 (1947). The 
county attorney is the advocate for this point of view, to 
assure that any and all evidence relating to the best placement 
for the child is before the juvenile court. 
Respondent maintains herein that the actions of the Juab 
County Attorney in the instant case did no more than present 
evidence tending to serve the best interest of Everett Don Tom, 
Darla Janae Pickyavit and Joel Reed Pickyavit, thus serving the 
interests of the State of Utah. A review of the manner in which 
this case arose in the Third Judicial Court in Juab County and 
the actions of the Juab County Attorney wholly supports respon-
dents1 argument. 
The three children in question had been residing with 
their maternal grandmother and their aunt and uncle on the Moapa 
Indian Reservation after the death of their mother. The 
children's father had died some time before. The evidence re-
flects that the three children had often been cared for by 
-3-Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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their maternal grandmother and their mother1s full brother 
and his wife even prior to the mother's death. Several other 
relatives of the deceased mother lived on the Moapa Indian 
Reservation and the evidence reflects that the three children 
were cared for by the extended family* 
The half-brother of the father of the three children 
at issue here journeyed to the school which Darla Janae 
Pickyavit and Everett Don Tom were attending on October 10, 
1974, took the children to Utah without informing the Tom 
family and on October 11, filing a petition in the Second 
District Juvenile Court for Salt Lake City, alleging incorrectly 
that the children had no current residence and that petitioners, 
appellants herein, were the nearest known relative of the 
children. (R 2-3) In fact, appellants knew the three children had 
been cared for by their maternal grandmother and aunt and uncle. 
Further, both the maternal grandmother and the mother's brother 
were closer relatives to the children than the father's half-
b r o t h e r . '••:,';.,•..;•''• 
Without a hearing and based solely upon the inaccurate 
petition for custody brought by Mr. and Mrs. Baker, the appel-
lants herein, the Judge of the Second District Juvenile Court 
in Salt Lake City issued a Temporary Custody Order on October 
11, 1974, granting Earl and Wallea Baker temporary care, custody 
and control of Everett Tom and Darla Pickyavit. (R*4) There is 
nothing on the Temporary Custody Order to reflect that the Court 
: • ; : • • • : " - 4 -Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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In order to fully apprise the court of the situation 
involving the Pickyavit children, the Juab County Attorney 
petitioned the Third District Juvenile Court for a full eviden-
tiary hearing regarding the custody of the three minor children, 
prayed that all interested parties be given notice of the hear-
ing and an opportunity to be heard. 
The first petition filed by the county attorney does 
initially request that custody of the children be vested in 
Mr. and Mrs. Reuben Tom, maternal grandparents# based upon the 
facts thoroughly detailed on the petition. However, it is 
clear from the prayer of the original petition filed by the 
county attorney that he is requesting a full hearing on the 
custody question with all interested parties having the opportunity 
to be heard, a factor noticeably lacking prior to the entry of 
the interim order by the Second District Juvenile Court in Salt 
Lake City, Utah. 
In the amended Petition for Custody Determination, the 
county attorny again requests a full hearing to include a home 
study of any home in which the children might be placed. The 
county attorney has petitioned the court for a complete investiga-
tion into the custody of the three children. Certainly he has 
carried out his statutory duty in representing the interest of 
the State of Utah in filing the original petition and the amended 
petition for custody determination. 
-£_ Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
It should be noted that the Tom family in fact was re-
presented by private counsel, Mr. Larry Echohawk, when the 
hearing resumed on July 15, 1975. Mr. Echohawk did partici-
pate as an express advocate of the Tom family, and the trans-
cript reflects this. 
In addition, the transcript reflects that the Juab 
County Attorney fully explored the best placement for these 
children in presenting evidence before the Third District 
Juvenile Court. The role taken by the county attorney was not 
improper, and the transcript reflects no more than an attempt 
on his part to present a complete evidentiary hearing before 
the Juvenile Court. 
Based upon all the evidence, through home studies done 
of both the Baker and Tom homes, and recommendations by interest-
ed parties, the court placed temporary custody of the children 
in Delton and Sandra Tom. The Record on Appeal and the tran-
script in the instant case overwhelmingly support the decision 
of the Third District Juvenile Court. 
Thus, Respondent respectfully argues that the county 
attorney did not violate his statutory duty as a representative 
of the State of Utah in the juvenile court proceedings at issue 
here. On the contrary, the county attorney sought only to 
assure a complete hearing on the question of custody of the three 
children, thereby fully representing the State of Utah. 
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POINT II. 
BOTH THE JUAB COUNTY" ATTORNEY AND 
THE TOM FAMILY HAVE STANDING TO PETITION 
THE COURT FOR A CUSTODY DETERMINATION AS 
TO DARLA PICKYAVIT, JOEL PICKYAVIT AND 
EVERETT DON TOM. 
Appellants argue that neither the Juab County Attorney 
nor the Tom family have standing to petition the juvenile court 
to modify the temporary order of custody entered by the Judge 
of the Second District Juvenile Court in Salt Lake City. 
Appellants1 rely on the authority of Section 55-10-108, Utah 
Code ann. (1953) as amended, which states that a parent, 
guardian or next friend of a child whose legal custody has 
been transferred by court order may petition the court for 
modification. 
Respondent would argue that the requirements of 
Section 55-10-108, Utah Code Ann. (1953) as amended, are not 
applicable in the instant case. As noted before, the Temporary 
Order of Custody was entered by the Judge of the Second District 
Juvenile Court based upon an inaccurate petition by the Bakers, 
and after the Bakers had removed the children from Nevada with 
neither the knowledge nor the approval of the defacto custodians 
of the children, namely their maternal grandmother and maternal 
uncle and his wife. The temporary order of custody was based 
solely upon the petition of the Bakers and without a hearing or 
giving the Toms an opportunity to present evidence on their 
behalf. 
-8-
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After a transfer of the matter to the Third District 
Juvenile Court a home study of the Baker home was ordered. It 
is abundantly clear from the record that the Temporary Order of 
Custody entered by Judge Garff of the Second District Juvenile 
Court was only an interim order of custody and not the transfer 
of legal custody from one party to another which brings the 
provisions of Section 55-10-108, Utah Code Ann. (1953) as 
amended, into effect. * 
To accept the argument of appellant that the Tom family 
lacks standing before the court would be to totally deny the 
Toms access to the juvenile courts of Utah to request custody of 
the children at issue here, custody which had in fact rested in 
the Tom family after the death of the children's mother. Appel-
lant's cannot reconcile the fact that the Toms were not given 
the opportunity to be heard before the Second District Juvenile 
Court with the argument that the Toms have no standing to petition 
the Third District Juvenile Court. 
The Juab County Attorney had standing to bring new facts 
before the Third District Juvenile Court fact which were not 
before the Second District Juvenile Court. Again, respondent 
would simply point out that the Second District Juvenile Court 
entered as interim order of custody. After the transfer to the 
Third District Juvenile Court, home studies of the Baker and 
Tom homes were ordered, testimony taken and evidence presented 
by both families seeking custody of the children, and other 
interested persons. 
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Even if the court were to find that the temporary order 
of custody entered by the Second District Juvenile Court is the 
kind of decree bringing the provisions of Section 55-10-108, 
U.C.A. (1953) as amended, into effect, respondent would also 
argue that the Toms had standing sufficient to bring the matter 
of custody before the Third District Juvenile Court. The Court 
of Appeals in Illinois recently held that a grandmother had 
standing to petition the juvenile court for guardianship of 
dependent children since she was found to have a substantial 
interest in the outcome of the proceedings based upon the fact 
that she had helped raise the children since birth. Matter 
of Jennings, 336 N.E. 2d 786 (1975). 
Surely the maternal grandmother and maternal uncle and 
aunt in the instant case have such a "substantial interest" in 
the placement of the children herein to allow him access to the 
juvenile court. The interests of justice would certainly not 
be served otherwise. Respondent therefore asserts that the 
Tom family properly had standing to petition the Third District 
Juvenile Court for custody of Everett Don Tom, Darla Janae 
Pikyavit and Joel Reed Pikyavit, and the Juab County Attorney 
properly had standing to petition the court to present evidence 
which would enable the court to make a decision to best serve 
the interests of the above named children. The Tom family properly 
had standing to petition the Third District Juvenile Court for 
-10-
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custody of Evertt Don Tom, Darla Janae Pikyavit and Joei r^=^ 
Pikyavit, and the Juab County Attorney properly had standing to 
petition the court to present evidence which would enable the 
Court to make a decision to best serve the interests of the 
above named children. 
POINT III. 
THE THIRD DISTRICT JUVENILE COURT 
PROPERLY ACQUIRED JURISDICTION OVER 
THE INSTANT CASE UPON THE TRANSFER OF 
THE CASE FROM THE SECOND DISTRICT 
JUVENILE COURT. 
Appellants do not argue that the Second District Juvenile 
Court improperly acquired jurisdiction over the instant case. 
Assuming that the Second District Juvenile Court in fact 
properly acquired jurisdiction, certainly the Third District 
Juvenile Court properly took jurisdiction upon the order trans-
ferring case to another district. (R.5) 
Further, as noted above, the Second District Court entered 
only an interim Order of Custody. The Third District Court 
ordered a home study of the Baker home. The Juab County Attorney 
petitioned the Third District Court for a custody hearing and 
petitioned the court to consider the interests of the Tom family 
as a placement for the children. 
The jurisdictional requirements of Section 55-10-108, 
U.C.A. (1953) as amended, are simply not at issue in the cir-
cumstances of the instant case. Appellant's argument presupposes 
a full hearing before the Second District Juvenile Court in Salt 
• • ' . • - 1 1 - • • - • 
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Lake City, with all interested parties having the opportunity 
to be heard, and a final order of custody entered. The evidence 
in this case establishes only that the Second District Juvenile 
Court entered an interim order of custody and then transferred 
the case to the Third District Juvenile Court which properly 
had jurisdiction from the moment of transfer. 
CONCLUSION 
Based upon the above cited authorities and argument 
Respondent respectfully submits that the Third District Juvenile 
Court acted properly in denying Appellant's Motion for a 
Mistrial and in granting temporary care, custody and control of 
Everett Don Torn, Darla Janae Pikyavit and Joel Reed Pikyavit to 
Mr. and Mrs. Delton Tom. 
Respectfully submitted, 
o 
PAUL M. TINKER 
Assistant Attorney General 
M A J[ L I_ N G C E R T j E F I ^ C A T E 
Mailed a copy of the foregoing Respondent's Brief to 
Ms. Kathryn Collard, Twelve Exchange Place, Salt Lake City, 
Utah 84111, attorney for Appellants, this J?^r£_day of June, 
1976. 
S ^ c r e t a r F - ^ — ^ 1 ^ ^ ^ 
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